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Hon'ble Surya Prakash Kesarwani,J.
1. Heard Sri A.N. Bhargava, assisted by Sri Vishnu Pandey, learned counsel

for the defendants-petitioners, and, Sri D.K. Srivastava, Sri H.K. Singh and Sri P.K.

Singh, learned counsels for the plaintiffs-respondents No.1, 3, 4 & 5.

2. This petition under Article 227 of the Constitution of India has been filed

praying to set aside the order dated 13.08.2017 passed by the Additional District

Judge, Court No.2, Bhadohi, Gyanpur in Civil Appeal No.45 of 2015 whereby the

Application being Paper No.40-C filed by the defendants-petitioners for additional

evidence for getting handwriting expert report on the alleged partition deed dated

31.12.1969, was rejected.

Facts of the Case:-

3. Briefly stated facts of the present case are that contesting respondent/

plaintiff  Sri  Chandrabhan filed O.S. No.300 of 1999 in the Court  of  Civil  Judge

(Junior Division),  Bhadohi  on 18.05.1999 to  seek relief  of  permanent injunction

against the defendants-petitioners with respect to Khasra Plot No.446 measuring 6

biswas 17 dhoor situate in village Khamhriya. In paragraph-2 of the plaint he stated

that he is the  Sankramniya Bhoomidhar of the aforesaid  Khasra Plot No.446. A

written  statement  dated  19.08.1999  was  filed  by  the  defendants-petitioners.  In

paragraph-9 of the written statement, the defendants-petitioners stated that during

consolidation,  Khasra Plot  No.446  was  made  in  the  name  of  father  of  the

contesting respondent/ plaintiff and Khasra Plot No.443 was made in the name of

predecessors of the defendants-petitioners and since they were belonging to one

and  the  same  family  and  as  such,  they  entered  into  an  agreement  dated

31.12.1969 as per which both the plots were divided in four parts and a portion was

given to the father of the contesting respondent/ plaintiff. Initially six issues were

framed  in  the  aforesaid  suit  on  12.09.2000.  Subsequently,  the  defendants-

petitioners  moved  an  Application  140-C  for  framing  one  more  issue.  On  the

aforesaid Application, the issue No.7 was framed. Subsequently, when the suit was

at the argument stage, the defendants-petitioners filed another Application 163-C
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to amend the issue No.7 by mentioning the date of alleged compromise agreement

as 31.12.1969 instead of 01.12.1969. The said Application was also allowed and

the issue No.7 was, accordingly, amended as under:

"7. D;k fookfnr vkjkth Hkwfe la[;k 443 o Hkwfe la[;k 446 nksuksa uEcjku ds fuLor

njfE;ku iwoZt QjhdSu lqygukek bdjkjukek fnukad 31.12.1969 rgjhj gqvk gS vkSj eqrkfot

foHkktu cVokjk bdjkjukek nksuksa uEcjku ij QjhdSu vius vius fgLls ij dkfct n[khy gS\

bl izdkj izfroknh@ vihykFkhZ ds izkFkZuki= ds vk/kkj ij okn fcUnq la[;k&7 fojfpr fd;k

x;kA"

4.  The  contesting  respondent/  plaintiff  took  the  stand  that  the  aforesaid

alleged compromise agreement dated 31.12.1969 is a forged and fabricated piece

of paper. After the defendants-petitioners and the contesting respondent/ plaintiff

stated before the Trial Court that now they do not want to lead any other evidence,

the arguments were heard and the aforesaid O.S. No.300 of 1999 was decreed.

The issue No.7 was decided in favour of the contesting respondent/ plaintiff and

against the defendants-petitioners. It was brought to the notice of the Trial Court

that two compromise agreements being Paper No.31-C and 32-C were filed by the

defendants-petitioners but they could not explain it. The name of the father of the

contesting  respondent/  plaintiff  is  recorded  in  the  Revenue  Records  since

consolidation in the village. The  Khasra No.443 which the defendants-petitioners

alleged to  have been given to  the father  of  the contesting respondent/  plaintiff

under  the  compromise  agreement,  was  sold  by  them  by  sale  deeds  dated

08.08.1977 and 09.07.1966. The defendants' witness Sri Hub Lal stated that in his

presence,  only  one  agreement  was  entered  and  there  was  no  naksha  najri.

Considering the facts and evidences on record, the Trial Court found the alleged

compromise agreement dated 31.12.1969 to be suspicious and not proved. The

defendants-petitioners challenged the judgment of the Trial Court dated 10.11.2015

by filing a Civil Appeal No.45 of 2015. Since this appeal was pending, it appears

that a petition was filed before this Court in which this Court directed the appeal to

be decided within a month,  which fact  has been noted in the impugned order.

However, the defendants-petitioners filed an Application being Paper No.40-C for

handwriting  expert  report  with  respect  to  the  compromise  agreement  dated

31.12.1969,  which was rejected by the Appellate  Court  by the impugned order

dated 03.08.2017.  Aggrieved with  this  order  dated 03.08.2017,  the defendants-

petitioners have filed the present Petition under Article 227 of the Constitution of

India.

Submission of the Defendants-Petitioners:-
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5. Sri A.N. Bhargava, learned counsel for the defendants-petitioners submits

that the compromise agreement dated 31.12.1969 was filed in evidence and if its

genuineness was being doubted, then it  was the duty of the Court to call  for a

handwriting  expert  report  to  find  out  the  genuineness  of  the  compromise

agreement but it was not done. This procedure was required to be followed in view

of Section 73 of the Indian Evidence Act. If due to wrong advice of the counsel, the

defendants-petitioners could not move such an application for handwriting expert

report before the Trial Court then for that reason, defendants-petitioners cannot be

made to suffer. He further submits that in the interest of justice, it is necessary that

the  Application  40-C  should  have  been  allowed.  There  was  no  basis  for

disbelieving  the  compromise  agreement  dated  31.12.1969.  In  support  of  his

submissions, he relied upon the judgments of Hon'ble Supreme Court in the case

of Ajay Kumar Parmar vs. State of Rajsthan, (2012) 12 SCC 406 (para-25) and

Rafiq and another vs. Munshilal and another, (1981) 2 SCC 788 (Para-3).

Submission of the Plaintiffs-Respondents:-

6.  Sri  P.K. Singh, learned counsel  for  the contesting respondent/  plaintiff

refers  to  the  provisions  of  Order  XLI  Rule  27  and  submits  that  none  of  the

conditions for additional evidence could be satisfied by the defendants petitioners

in their Application 40-C. He refers to the facts noted in the impugned order with

regard to the affording of opportunity to lead evidence to the defendants petitioners

after framing of issue No.7. He submits that the sole purpose behind moving the

Application 40-C was to delay the conclusion of the appeal as evident from the

facts noted in the impugned order. He submits that the said Application is nothing

but an abuse of process of court and it does not satisfy the principles laid in Order

XLI Rule 27 C.P.C. In support of his submissions, he relied upon the decisions of

this Court in the case of  Smt. Ganga Devi and another vs. Bhagwan Das and

others, 2014 (106) ALR 295 (Paras-11, 12, 14, 15 and 16),  Shri Kishore and

another vs. Roop Kishore, 2006 (62) ALR 414 (paras-6, 7 to 10),  Shiv Karan

and others vs. Special Judge, E.C. Act and another, 2011 (1) JCLR 864 (All)

(LB) (Paras-8, 9 & 10) and the judgment of Hon'ble Supreme Court in the case of

Satish Kumar Gupta etc. vs. State of Haryana and others, 2017 (2) JCLR 36

(SC) (Paras-5, 9 and 20).

Discussion and Findings:-

7. I have carefully considered the submissions of learned counsels for the
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parties.

8.  In  this  petition,  this  Court  is  concerned  only  with  the  validity  of  the

impugned order  dated 03.08.2017 in  Civil  Appeal  No.45 of  2015 (Prahlad and

others vs. Chandrabhan and others) passed by the Additional District Judge, Court

No.2,  Gyanpur  whereby  the  Application  40-C  dated  24.08.2016  filed  by  the

petitioners-defendants before the Appellate Court was rejected. The Application 40-

C filed as Annexure-3 to the petition is reproduced below:-

“U;k;y; Jheku vij f}rh; ftyk tt egksn; Kkuiqj. ftyk Hknksgh

u0 eq0 45 vihy nhokuh lu 2015 bZ0

izgykn vkfn &&&&& cuke &&&& pUnzHkku vkfn

izkFkZuk i= feutkfuc izgykn vihykaV izfroknh ekQZr Jh vkfnR; izlkn ik.Ms; ,MoksdsV

nQk&1  

;g fd ewyokn dh fookfnr vkjkth la0 446 ,oa nhxj vfookfnr vkjkth uEcj 443

okdk ekStk [kEgfj;k la0 1 ds lEcU/k esa i{kksa ds iwokZf/kdkfj;ksa juthr] ekrk izlkn] vtqZu o

ljtw ds e/; ckgeh le>kSrk cVokjk gksdj mDr vkjkft;kr ij i`Fkd i`Fkd :i ls ml ij

mDrkafdr juthr vkfn dk LokfeRo o v/;klu gq, okngwW mlds lEcU/k esa mDr juthr vkfn

ds  e/; mDr ckgeh le>kSrk  oVokjk  dk fyf[kr Kki fnukad 31-12-1969 bZ0  dks  ys[kd

vejukFk ekS;Z }kjk rghj fd;k x;k ftl ij mDrkafdr juthr vkfn o ys[kd rFkk xokgku

dk gLrk{kj gqvk vkSj tks okdk;nk cktkIrk fu"ikfnr gqvkA

nQk&2

;g  fd oknh  us  okn  i= esa  mDr fyf[kr  ckgeh  le>kSrk  cVokjk  ds  Kku dks

tkucw>dj fNik;k vkSj >wBk nkok fd;k tcfd vihykUV izfroknh us oknksRrj esa mDr ckgeh

le>kSrk Kki dk mYys[k fd;k gS ftl ij izfroknh dk fyf[kr dFku vk/kkfjr gS ftls oknh

tckcqytckc izLrqr djds xyr <ax ls tkyh] Qjth dgk gSA

nQk&3

;g fd mDr ckgeh le>kSrk cVokjk ds fyf[kr Kki ij mDr ptjthr vkfn pkjks

HkkbZ;ks dk gLrk{kj] fu'kkuh vxwWBk gS tks lgh o 'kq+) gS mls xyr rkSj ij oknh izR;FkhZ }kjk

tkyh QthZ dgdj mlds vfLrRo dks budkj fd;k gSA

nQk&4

;g  fd  mDr  ckgeh  le>k Srk  cVokj k  Kki  dk s  lk fcr  dju s  dk  Hk kj

lc wr  i z froknh  vihykUV  ij  jgk  fdUr q  rRdkfyd  vf/ koDrk  dh  vuo/k kurk

cl mDr Kki ij fd; s x; s jthr vkfn d s gLrk{ kj dh lR;rk r qyuk fo'k s" kK

}kj k  ugh a  djk;h  x;h  tcfd  U;k;fgr  e s a  mDr  Kki  ij  cu s  j athr  vkfn  d s

gLrk{ kj  dk  feyku  mldh  lR;rk  i q}rk  dh  ij[k  g sr q  mld s  lEcU/ k  e s a

fo' k s" kK dh jk; y su k furk ar  vko';d g SA
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vr% Jheku th ls izkFkZuk gS fd mDr ckgeh le>kSrk Kki fnukad 31-12-1969 bZ0 dks

fyoys[k tks voj U;k;y; dh i=koyh esa miyC/k gS ij cus jathr vkfn ds gLrk{kj dk feyku

fdlh ekU; nLrkost ds vk/kkj ij ,oa mldh 'kq)rk lR;rk dh ij[k ds lEcU/k esa fdlh

lq;ksX; gLrys[k fu'kku vxwWBk fo'ks"kK }kjk djk;k tkdj rRlEcfU/kr fjikVZ vkgwr fd;s tkus

dh vkKk vkfn ijek;h tkos rkfd U;k; gksA

fnukad&24-8-2016 g0 izgykn

24-8-16”

9.  Learned  counsel  for  the  petitioners-defendants  has  stated  that  the

aforesaid Application 40-C was filed under Order XLI Rule 27 of the Code of Civil

Procedure, which is reproduced below:

“27. Production of additional evidence in Appellate Court.- (1) The parties to an
appeal shall not be entitled to produce additional evidence, whether oral or documentary,
in the Appellate Court. But if— 
(a) the court from whose decree the appeal is preferred has refused to admit evidence which
ought to have been admitted, or

(aa) the party seeking to produce additional evidence, establishes that notwithstanding the
exercise of due diligence, such evidence was not within his knowledge or could not, after
the exercise of due diligence, be produced by him at the time when the decree appealed
against was passed, or

(b)  the  Appellate  Court  requires  any  document  to  be  produced  or  any  witness  to  be
examined to enable it to pronounce judgment, or for any other substantial cause, 

The Appellate Court  may allow such evidence or document to be produced, or
witness to be examined. 

(2) Whenever additional evidence is allowed to the produced, by an Appellate Court, the
court shall record the reason for its admission.”

10. Perusal of Order XLI Rule 27 C.P.C. shows that it prohibits the parties to

an  appeal  to  adduce  additional  evidence  either  oral  or  documentary  in  the

Appellate Court. However, it provides three exceptions in which the Appellate Court

may allow such evidence or document to be produced or witness to be examined.

These exceptions are provided in clauses (a), (aa) and (b) as quoted above. 

11. Perusal of the Application 40-C filed by the petitioners-defendants shows

that clauses (a) and (b) are not attracted as per averments made in the Application

and admitted by learned counsel for the petitioners-defendants. The insistence of

the learned counsel for the petitioners defendants is that the Application 40-C was

liable to be allowed in view of the provisions of clause (aa).  The question that

arises for consideration is as to whether the petitioners-defendants could establish

that  notwithstanding the exercise of due diligence, such evidence was not within

their knowledge or could not, after the exercise of due diligence, be produced by

them at the time when the decree appealed against was passed. Contents of the
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Application 40-C as quoted above clearly reveals that the only reason given in the

said  application  for  not  producing/  obtaining  a  handwriting  expert  report  was

because of inadvertence of the then counsel. Clause (aa) of Order XLI Rule 27(1)

and  the  Rules  permits  the  Appellate  Court  to  allow  additional  evidence  or

document  to  be  produced  or  witness  to  be  examined  if  the  party  seeking  to

produce additional evidence establishes that  notwithstanding the exercise of due

diligence, such evidence was not within their knowledge or could not,  after the

exercise  of  due  diligence,  be  produced  by  them at  the  time  when  the  decree

appealed  against  was  passed.  There  is  no  averment  in  the  Application  40-C

indicating that notwithstanding the exercise of due diligence, the said evidence was

not within their knowledge or could not, after the exercise of due diligence by them,

be produced at the time when the decree appealed against was passed. Facts of

the case as briefly noted above and the findings recorded in the impugned order

leaves no manner of doubt  that before the Trial Court, the petitioners-defendants

were  afforded  sufficient  opportunity  to  prove  the  alleged  compromise  dated

31.12.1969  although  on  their  own  application,  the  issue  No.7  was  specifically

framed with respect to the alleged compromise dated 31.12.1969.

12. In the case  Malyalam Plantations Ltd. vs. State of Kerla, (2010) 13

SCC 487,  (Para-17), Hon'ble Supreme Court considered the scope of Order XLI

Rule 27 C.P.C. and held as under:

“It  is  equally  well-settled that  additional  evidence  cannot  be  permitted  to  be
adduced so as to fill in the lacunae or to patch up the weak points in the case.  Adducing
additional evidence is in the interest of justice. Evidence relating to subsequent happening
or events which are relevant for disposal of the appeal, however, it is not open to any party,
at the stage of appeal, to make fresh allegations and call upon the other side to admit or
deny the same. Any such attempt is contrary to the requirements of Order 41 Rule 27 of
CPC. Additional evidence cannot be permitted at the Appellate stage in order to enable
other party to remove certain lacunae present in that case.” 

(Emphasis supplied by me)

13. In the case of  Union Of India vs Ibrahim Uddin, (2010) 8 SCC 148,

(Paras-36 to 41),  Hon'ble Supreme Court  reiterated the principles of Order XLI

Rule  27,  C.P.C.  laid  down  by  it  in  its  earlier  decisions  in  the  case  of  K.

Venkataramiah  v.  A.  Seetharama  Reddy  &  Ors.,  AIR  1963  SC  1526;  The

Municipal Corporation of Greater Bombay v. Lala Pancham & Ors., AIR 1965

SC 1008; Soonda Ram & Anr. v. Rameshwaralal & Anr., (1975) 3 SCC 698: AIR

1975 SC 479; Syed Abdul Khader v. Rami Reddy & Ors., (1979) 2 SCC 601 :

AIR 1979 SC 553,  Haji  Mohammed Ishaq Wd.  S.  K.  Mohammed & Ors.  v.

Mohamed Iqbal and Mohamed Ali and Co., AIR 1978 SC 798, State of U.P. v.
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Manbodhan Lal Srivastava, AIR 1957 SC 912; S. Rajagopal v. C.M. Armugam

& Ors., AIR 1969 SC 101 and held as under:

“36. The general principle is that the Appellate Court should not travel outside
the record of the lower court and cannot take any evidence in appeal. However, as an
exception, Order XLI Rule 27 CPC enables the Appellate Court to take additional evidence
in exceptional circumstances.  The Appellate Court may permit additional evidence only
and only if the conditions laid down in this rule are found to exist. The parties are not
entitled, as of right, to the admission of such evidence. Thus, provision does not apply, when
on the  basis  of  evidence  on  record,  the  Appellate  Court  can  pronounce  a  satisfactory
judgment.  The  matter  is  entirely  within  the  discretion  of  the  court  and  is  to  be  used
sparingly. Such a discretion is only a judicial discretion circumscribed by the limitation
specified in the rule itself. 

37. The Appellate Court should not, ordinarily allow new evidence to be adduced in order
to enable a party to raise a new point in appeal. Similarly, where a party on whom the
onus of proving a certain point lies fails to discharge the onus, he is not entitled to a fresh
opportunity to produce evidence, as the Court can, in such a case, pronounce judgment
against  him and does  not  require  any additional  evidence  to  enable  it  to  pronounce
judgment. 
38.  Under  Order  XLI  ,  Rule  27  CPC,  the  appellate  Court  has  the  power  to  allow  a
document to be produced and a witness to be examined. But the requirement of the said
Court must be limited to those cases where it found it necessary to obtain such evidence for
enabling it to pronounce judgment.  This provision does not entitle the appellate Court to
let  in  fresh  evidence  at  the  appellate  stage  where  even without  such  evidence  it  can
pronounce  judgment  in  a  case. It  does  not  entitle  the  appellate  Court  to  let  in  fresh
evidence only for the purpose of pronouncing judgment in a particular way. In other words,
it is only for removing a lacuna in the evidence that the appellate Court is empowered to
admit additional evidence. 
39. It is not the business of the Appellate Court to supplement the evidence adduced by one
party or the other in the lower Court. Hence, in the absence of satisfactory reasons for the
non- production of  the evidence in the trial  court,  additional evidence should not be
admitted in appeal as a party guilty of remissness in the lower court is not entitled to the
indulgence of being allowed to give further evidence under this rule. So a party who had
ample opportunity to produce certain evidence in the lower court but failed to do so or
elected not to do so, cannot have it admitted in appeal. 
40. The inadvertence of the party or his inability to understand the legal issues involved
or the wrong advice of a pleader or the negligence of a pleader or that the party did not
realise the importance of a document does not constitute a "substantial cause" within the
meaning of this rule. The mere fact that certain evidence is important, is not in itself a
sufficient ground for admitting that evidence in appeal. 
41. The words "for any other substantial cause" must be read with the word "requires"
in the beginning of sentence, so that it is only where, for any other substantial cause, the
Appellate Court requires additional evidence, that this rule will apply, e.g., when evidence
has been taken by the lower Court so imperfectly that the Appellate Court cannot pass a
satisfactory judgment.”

(Emphasis supplied by me)

14.  The judmgent  in  the  case of  Ajay Kumar Parmar  (supra)  relied  by

learned counsel for the petitioners defendants has no application on the facts of

the present case inasmuch as in para-25 of the said judgment, Hon'ble Supreme

Court relied upon its decision in Murari Lal vs. State of M.P., (1979) 3 SCC 612

and held that in case there is no expert opinion to assist the court in respect of

handwriting  available,  the  Court  should  seek guidance from some authoritative

text-book and the court's own experience and knowledge, however, even in the
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absence of the same, it should discharge its duty with or without expert, with or

without  any  other  evidence.  Facts  of  the  present  case  shows  that  before  the

Appellate Court, the petitioners defendants have moved Application 40-C on the

ground  of  inadvertence  of  his  counsel.  Therefore,  the  Appellate  Court  has  not

committed any error of law in rejecting the Application 40-C. 

15. The judgment in the case of  Rafiq and another  (supra) also has no

application on the facts of the present case inasmuch as in the present set of facts,

the  petitioners  defendants  have  not  only  got  the  issue  framed  by  their  two

successive amendment applications with respect to the allege compromise dated

31.12.1969 but also filed evidences. The plaintiffs also led their evidences and on

appreciation  of  evidences,  the  Trial  Court  recorded  its  finding.  The  alleged

compromise/ agreement dated 31.12.1969 could not be proved by the petitioners-

defendants who hotly contested the O.S. No.300 of 1999 before the Trial Court for

more than 16 years. Since before this Court, merely the impugned order dated

03.08.2017 rejecting  the  Application  40-C is  under  challenge and as  such this

Court  feels  not  to  make  any  observation  on  merit  with  respect  to  the  alleged

compromise dated 31.12.1969. 

16. In the case of Shri Kishore and another (supra), this Court relied upon

a judgment of Hon'ble Supreme Court in the case of Natha Singh v. The Financial

Commissioner AIR 1976 SC 1053 and held  that  it  is  only  in  exceptional  and

extraordinary  circumstances  that  the  appellate  court  may,  on  its  own,  direct

production of any document or witness only to enable it to pronounce the judgment

or for any other substantial cause. No substantial cause has been indicated before

this Court. The true test in such a case would be as to whether the appellate court

is able to pronounce the judgment on the materials before it, without taking into

consideration the additional evidence sought to be adduced. The parties cannot be

given opportunity to better the case or adduce additional evidence only to fill up

gaps left out in the case before the trial court , or else this would be a never ending

process,  and  the  parties  would  continue  to  move  applications  for  adducing

additional evidence at every stage of the proceedings. 

17. In the case of Shiv Karan and others (supra), Lucknow Bench of this

Court considered rejection of application of a case where the suit was filed in the

year 1997 and the appeal against the order of the Trial Court was filed in the year

2009  and,  thereafter,  an  application  was  filed  to  receive  additional  evidence

seeking examination of marginal witnesses, this Court upheld the rejection of the
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application by the Appellate Court on the ground that the application so moved was

not justified as giving an opportunity at that stage could mean to allow for filling up

lacunae.

18.  In  the  case of  Satish Kumar Gupta etc.  (supra),  Hon'ble  Supreme

Court held that it is clear that neither the Trial Court has refused to receive the

evidence nor it  could be said that the evidence sought to be adduced was not

available despite the exercise of due diligence nor it could be held to be necessary

to pronounce the judgment. Additional evidence cannot be permitted to fill-in the

lacunae or  to  patch-up the weak points  in  the case.  There was no ground for

remand in these circumstances. 

19. In the case of Smt. Ganga Devi and another (supra), similar principles

were reiterated.

20.  Coming  to  the  facts  of  the  present  case,  I  find  on  perusal  of  the

impugned order and the Application 40-C that the Court below has not committed

any error of law in rejecting the application.

21. There is complete lack of causes provided in Order XLI Rule 27 C.P.C.

under which additional evidence may be allowed to be produced by the Appellate

Court.  The  petitioners-defendants  have  even  not  made  any  allegation  in  their

Application 40-C that notwithstanding the exercise of due diligence, the handwriting

expert report could not be obtained by them or could not be produced after the

exercise of due diligence by them at the time when the decree appealed against

was  passed. The  only  cause  shown  by  them  in  the  Application  40-C  is

inadvertence of the counsel. In the case of Ibrahim Uddin (supra) (vide Para-20),

Hon'ble Supreme Court held that the inadvertence of the party or his inability to

understand  the  legal  issues  involved  or  the  wrong  advice  of  a  pleader  or  the

negligence  of  a  pleader  or  that  the  party  did  not  realise  the  importance  of  a

document, does not constitute a "substantial cause" within the meaning of  Order

XLI Rule 27 C.P.C. The mere fact that certain evidence is important, is not in itself

a sufficient ground for admitting that evidence in appeal.  It is true that if the Court

requires any document to be produced or any witness to be examined to enable it

to pronounce judgment, or for any other substantial cause, the Appellate Court may

allow such evidence or document to be produced, or witness to be examined. The

words "for any other substantial cause" must be read with the word "requires" in

the beginning of clause (b) of Order XLI Rule 27. If so read, it would reveal that for
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any  other  substantial  cause,  the  Appellate  Court  requires  additional  evidence,

when evidence has been taken by the lower Court.

CONSCLUSIONS:-

22. In view of the above discussion, I find that the general principle is that

the Appellate Court  should not travel  outside the record of the lower court  and

generaly cannot take any evidence in appeal. However, as an exception, Order XLI

Rule  27  CPC  enables  the  Appellate  Court  to  take  additional  evidence  in

exceptional  circumstances.  The Appellate Court  may permit  additional  evidence

only and only if the conditions laid down in this rule are found to exist. The parties

are not entitled, as of right, to the admission of such evidence. Thus, provision

does not apply, when on the basis of evidence on record, the Appellate Court can

pronounce a satisfactory judgment. The matter is entirely within the discretion of

the Court and is to be used sparingly. Such a discretion is only a judicial discretion

circumscribed by the limitation specified in  the rule itself.   The Appellate Court

should not, ordinarily allow new evidence to be adduced in order to enable a party

to  raise a new point  in  appeal.  Similarly,  where  a party  on  whom the onus of

proving a certain point lies fails to discharge the onus, he is not entitled to a fresh

opportunity to produce evidence, as the Court  can, in such a case, pronounce

judgment against him and does not require any additional evidence to enable it to

pronounce judgment. Under Order XLI , Rule 27 CPC, the appellate Court has the

power to allow a document to be produced and a witness to be examined. But the

requirement of  the said Court  must be limited to  those cases where it  found it

necessary to obtain such evidence for  enabling it  to pronounce judgment.  This

provision  does  not  entitle  the  appellate  Court  to  let  in  fresh  evidence  at  the

appellate stage where even without such evidence it can pronounce judgment in a

case. It does not entitle the appellate Court to let in fresh evidence only for the

purpose of pronouncing judgment in a particular way. It is not the business of the

Appellate Court to supplement the evidence adduced by one party or the other in

the  lower  Court.  Hence,  in  the  absence  of  satisfactory  reasons  for  the  non-

production of the evidence in the trial  court,  additional  evidence should not be

admitted in appeal as a party guilty of remissness in the lower court is not entitled

to the indulgence of being allowed to give further evidence under this rule. So a

party who had ample opportunity to produce certain evidence in the lower court but

failed to do so or elected not to do so, cannot have it  admitted in appeal. The

inadvertence of the party or his inability to understand the legal issues involved or
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the wrong advice of a pleader or the negligence of a pleader or that the party did

not realise the importance of a document, do not constitute a "substantial cause"

within the meaning of this rule. The mere fact that certain evidence is important, is

not in itself a sufficient ground for admitting that evidence in appeal. 

23.  In  view  of  the  above  discussion,  I  do  not  find  any  infirmity  in  the

impugned  order.  The  petition  is  wholly  devoid  of  merit  and  deserves  to  be

dismissed with cost.

24. In result, the petition fails and is hereby dismissed. 

25. Before parting with this judgment, it would be relevant to note that the

judgment in this case was reserved on 22.08.2017. An Application under Section

151  C.P.C.  No.280886  of  2017  dated  29.08.2017  has  been  moved  by  the

petitioners-defendants  on  30.08.2017  which  came  up  before  this  Court  on

01.09.2017.  With  the  said  Application,  the  petitioners-defendants  have  filed  a

certified copy of the judgment dated 26.08.2017 in Civil  Appeal  No.45 of  2015

(Prahlad and others vs. Chandrabhan and others) passed by the Additional District

Judge, Court No.2, Bhadohi Gyanpur whereby their appeal itself has been decided.

The  aforesaid  judgment  of  the  Appellate  Court  may  be  challenged  by  the

petitioners-defendants  in  appropriate  proceedings.  Under  the  circumstances,

liberty is granted to the petitioners-defendants to challenge the judgment of the

Appellate Court dated 26.08.2017 in appropriate proceedings, if so advised. The

certified  copy of  the  aforesaid  judgment  dated 26.08.2017  filed  along with  the

Application,  shall  be  returned  by  the  office  to  the  learned  counsel  for  the

applicants/ petitioners-defendants within three days after retaining a photostat copy

thereof in the records. Application No.280886 of 2017 is disposed off.

Order Date :- 07.09.2017
NLY


